
law regiliatins t i le  inkilig of p m  ate p-ope~-t>/ Ibr public ina prlbi LEL. ,:- 

refel-I-ed to III S S S ~ I R ~  I4 es" Article 1 ofihls cozrstl-ttrt~or~ 

Id. at 2079-80. - 

M i c l e  XV, 5 3 has been amended once, which was in 1927, as proposed by S.L. 1927. p. 

59 1, H.J.R. No. 13, wliicli resolution provided in pertinelit pait: 

Be It Resolved by the Legislature of the State of Idaho: 

Section 1. That the first sentence of Section 3 of Article XV of the 
Colistitution of tlie State of Idaho be alilended to read as follows: 

'Article XV, Section 3. The right to divel-t and appropriate the 
unappropriated waters of any natural strearn to beneficial uses, sl~all  never 
be denied, except that- the State 71zuy ~pegulnte a d  liillit tlze use thereof for 
power pulposes. ' 

Sec. 2. The questioli to be sublnitted to the electors of the State of Idaho 
at the next general election in order to detennine whether they approve or 
reject the amendment proposed in Section 1, shall be as follows: 

'Shall Section 3 of Article XV of the State Co~istitution be so amended as 
to provide that the State may regulate and limit the use of the 
ul~appropriated waters of any natural stream for power purposes?' 

1927 Idaho Laws 59 1-92 (einphasis in original). 

The proposed amelldrnent was ratified at the general election in Noveinber, 1928, and 

Article XV, 5 3 was so anieiided to allow the State to regulate and limit the use of the 

unappropriated waters of any liatural stream for power purposes. 

111. Principles of Constitutional Interpretation 

One issue to address for purposes of exalninil~g tlie prior appropriation doctrine is the 

proper inethod of interpreting the Idaho Constitution. 

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGiMENT. - 33 



inquiry. 111 Rlacliwell Lulxher Co. v. Elnoire Mill Co., 28 Idaho 556. 155 P. 680 (Idaho 1916"'. 

the Idaho Supreme Court stated: 

What is tlie Constit~ltioii of Idaho, anyway? It is the supreme law of the 
state formed by the mighty hand of the people themselves, in wiiich 
cei-tain fixed pliliciples of fui~dan~ental law are est ablislied . It contains the 
will of the people, and is the supreme law of the state. 

Blaclcwell Lumber Co., 28 Idaho at 580. The Constitution is tile suprenie law of tlie state." 

The meaning of the Idaho Constitution does not change over time. A recognition that 

the Idaho Cotlstitution establishes "cel-tain fixed principles of fulida~nental law" and is "the 

suprelne law of the state" lias a necessary implication. For tlie Constitution to establish fi-xed 

pi-inciples and for it to be the supreine law of the state, its iileaning cailliot change over time. If 

courts [or an adniinistrative agency] can re-interpret it to mean solnetliing other than originally 

intended, then its principles are no longer fixed and it is no longer the supreme law of this state. 

Rather, tlie courts would become the supreme law of this state. Tlie Idaho Supreiue Coiil-t 

aclu~owledged this principle in Girard v. Diefendorf, 54 Idaho 467, 34 P.2d 48 (Idaho 1934) 

A constitution is not to be made to mean one thing at one time and another 
at some subsequent time wlien the circuinstances may have so cha~iged as 
perhaps to inalte a different i~ l l e  in the case seem desirable. . . . The 
meaniliiig of the constitiltion is fixed wlien it is adopted, and it is not 
different at any silbsequellt time when a coui! has occasion to pass upon it. 

Girard, 54 Idaho at 474-75 (intenla1 citations omitted). 

S This statenlent is obviously subject to the provisos of Article I, 5 3, that the "Constihition of the United States is 
the supreme law of the land" and in Ai-ticle 6, 8 2 of the United States Constihitio~i that it. federal laws, 2nd treaties 
are the supreme law of the land. Tlxis case, however, does not concein ally co~lflicr between federal law or treaties 
and state law. 

ORDER ON PLAINTIFFSy MOTION FOR SUMMARY JUDGMENT. - 34 



Cot~s t rn ing  t h e  Idaho C o n ~ t i l u t i o u  coiitral-!- lo its meilnii~g ~\!,eii aclopicci  ourti ti bc 

usurping the authori ty of the people. The Idaho Coi~srirut~on prowdes. " i l l  pol: t l~d poo\w- s 

iidiereiit in the people." Idaho Const. Art. I. 8 2. The people of Idalio adopted the C ~ I I S I I ~ L I ~ J ~ I ~ ,  

and it "can he revoked, nullified, or altered only by tile authority that iuade it." Blaciinell 

Lumber Co., 28 Idaho at 580. The people have reserved ~llito theiiiselves tlie sole power to 

anlend the Constitution. Idaho Const. Art. SX $5 1-4. "The court has 1-10 more power to anlend 

tlie Constitution than lias the Legislature, and vice verso." Stl-augllan v. City of Coe~u- dYAlene, 

53 Idalio 494, 501, 24 P.2d 321, 323 (Idaho 1932) (einpliasis in original). A court that "giv[es] 

to a written coiistitution a construction not warranted by the intention of its founders, would be 

justly chargeable with reclcless disregard of official oath arid public duty. . . " Girai-d, 54 Idaho at 

474. "If [the Constitution] is to be amended, the alnendment should come froin the people in the 

constitutiolial malmer and not by way of judicial construction." Feil v. City of Coeur d'Alene, 

23 Idalio 32, 58, 129 P. 643, 652 (Idaho 1912). 

Based upon the forgoing the Tdabo Constitution must be construed according to the 

intent of the framers. "In coilstming the constitution, tlie primary object is to detelliiine tile 

illtent of the framers." Williams v. State Leoislature, 1 1 1 Idaho 156, 153-59, 722 P.2d 465, 167- 

68 (Idalio 1986). That principle of construction simply flows from the fact that the Constitutio~~ 

had a fixed meaning when it was drafted by the delegates to the constitutjonal convention and 

then adopted by the people. Tile delegates did not silxply clioose nice-sounding words and 

plvases that had no meaning to them. It is obvious fiom reading tlie proceedings of their debates 

that they took their task seriously. The intentions of many of the delegates were expressly stated. 

In the end, they understood the meaning of the provisions that they drafted, debated, amended, 

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT. - 35 



:ind ::iti~~iatziy aplxor ed V d ~ e ~ l  COI~SXI-LIIII~ [he COIIS~I~LIIIOI;~  i l ~ c ~ - e ~ o r < ~  COLUI s I s ,~-q I 

ilete~~xine what the de?egates ulderstood the coasii~~it~oiial  pro1 rsioii at lis~icr to ornczr?. i L 

determine the intent of the framers. 

The Idaho Supreme Coui-t is tlie filial authority in constl-uing the Idalio Co~ist~tutioli. 

IV. Idaho Code EJ 42-602 and 603 as it relates to the Constitutional interpretation of Article 

xv, 5 3. 

Idaho Code 5 42-602 reads: 

The director of the department of water resources shall have direction and 
control of the distributioli of water fi-om all ~iattiral water sources within a 
water district to the canals, ditches, pumps, and other facilities diverting 
therefrom. Distribution of water within water districts created pursualit to 
sectioil 42-604, Ida110 Code, shall be accomplished by watennasters as 
provided in this chapter and supelvised by the director. 

The director of the department of water resources shall distribute 
water in water districts in accordance with the prior appropriation 
doctrine. The provisions of chapter 6, title 42, Idaho Code, shall apply 
ollly to distribution of water witliilin a water district. 

Ida110 Code 42-602 (WEST 2006) (emphasis mine). 

Idaho Code $ 42-603 reads: 

The director of the depal-tinent of water resources is authorized t o  adopt 
rules and regulations for the distribution of water froin the streams, 
rivers, lakes, ground water and other natural water sources as shall be 
necessary to carry out the laws in accordance with the priorities of' tile 
rights of the users thereof. Promulgation of rules and regulatiolis shall 
be in accordance wit11 the procedures of chapter 52, title 67, Idaho Code. 

Idalio Code 5 42-603 (WEST 2006) (emphasis mine). 

Because this Coui-t is chal-ged with detem~iniilg the intent of the framers, and because t l~c  

Director is only autliorized to adopt rules for adlninistratioll which are in accordance with the 

prior appropriation doctrine, a11 exalninatioli of the adoption of Idaho's version of that doctrine is 
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necessar;. More par!lcuiarl;$r. ,i ii3clilz of tile e-\ snrs ac;:inlly SLII 21 in i; i 2 i 131 ;1;1.11 !-IL,- \ L C  

the lracing reveals whar ended up in the Constitution. and why;  thc 11-mng d!so re\ eais M hat d ~ i i  

not end up in the Constitutio~l, and why. 

V. The Idaho Constitutional Conventis~l and Article XV. 

In addition to tile above, and because questiolls of constitutional interpretation are 

presented, this Court includes certain poi-tions of tlie proceedings of the Collstitutional 

Conve~ltion of Idaho to trace the crafting of section 3; t11e section in which Idaho's version of the 

doctrine of priov appropriation becarile fi1111ly rooted in Idaho's Coilstitution. 

According to I.W. Hart, the Editor and Annotator of the publication of tile Proceedings 

and Debates of the Constitutiolial Convention of 1889, all of the proceedings of the Co~ivention 

were reported stenographically, at the time, by a very colnpetent reporter, whose notes were filed 

wit11 the Secretavy of the Territory of Idaho. Proceedillgs and Debates, Preface at ii i ."  

However, certain records of the Convention were not preserved, nainely the works of the 

respective standing comlliittees which drafted, and then in due course, reported the various 

constitutional articles out to the whole Convention. According to 1.W. Hai-t, these reports of the 

various article committees were in printed fonn with nuinbered lines, which nurnbers are 

frequently referred to in the reported proceedings of the whole Convention. None of these 

printed forms were pi-eserved, thus in a few instances causing some difficulty i11 detennj nil? g the 

exact places where amelldiliellts were offered within the various sections as discussed 111 the final 

publication of the proceedings. Id., preface at iv-v. 

The actual publications of the Proceedines and Debates of the Constitutional Convelition 

of Idaho, 1889 were ultimately made under authority of the Act of March 10, 1 9 1 1 . ellacted 10 

FOI purposes of clarity, it is helpful to note that Volume I ends at page 1024, and Volume I1 begills at 1025. 

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT. - 37 



Session Laws 686. 

Tl1e colxpleted px~blicatio~l ~olisists of two vol~~rnes edited in 1912 blr 1.W. Hal?, C h - 1 ~  of 

tlre S~lprelae Court of Idalro, and is entitled Proceedi:1gs and Debates of the Co~lsti t~~tio~ial 

Collvelltioll of Idaho, 18 89. proceedings and Debates at title pase. 

Tlie Convention to draft tlie Constitution for tlie Stale of Idalio was convened July 4, 

1 8 89, (day one) in Boise City, Idaho. a. at 1. 

The drafting of tile constit~~tional article on water ri glits MS first assi gied to tile sta1-10il~ 2 

conunittee on Maiiufactures, Agriculture and Irrigation, wliich standiiig committee s~lbnlitted its 

work in tlie fom1 of a report to tlie Colnilrittee of the Whole Convention, 011 J~lly 18, 1889, the 

t~elft11 day of the Col~vel~tion. a. at 52, 68, 182, 201. Tlie Coinlnittee relied l~eavily on the 

experiences and hlstory of the surro~~liding states of Utali, Colorado, and Califoniia. @. at 1120- 

Tlie Corninittee of the Whole (Coilvention) first tooli up Article XV - Watel- Riglits - 013 

July 26, 1 8 89, the ~iineteenth day of tlie convelition. a. at 105 8 . 1 1 1 5. 

Of iliterest to this Court is tlre fact that Section 1 and Sectlor1 1 of Article YV IV~I-e  read, 

voted apon and initially adopted with no discussioo fi-om the Collrmittee of the Wliole. @. at 

11 15." Section 1 and 2 of Article XV read as follows: 

SECTION 1 

Tlie use of all waters now appropriated. or t a t  n a y  liereafter be 
appropriated for sale, rental or distribution; also of all water origillally 
appropriated for private use, but wliicli after such appropriatioll has 
heretofore been, or may hereailer be sold, rented, or distributed, is hereby 
declared to be a public use, and subject to the reg~llation and co~itrol of the 
state in the manner prescribed by law. 

l o  However, Section 1 and its purpose were subsequently discussed as to ~vl~ether "vested rigl~ts" could be takelr. a. 
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The right to collect rates or compensation for tile use of %rater supplied to 
any county, city, or towil: or water district, or the inhabitants thereof, is a 
fi-anchise, and can not be exercised except by authority of, and in the 
manner prescribed by law. 

Id, - 

The section originally lluinbered Section 4, as reported out fi-om the standing colnmj ttee. 

was stricke~l/deleted in its entirety, and tile re~ilaiiider of the sections (then re-~~i~mbered. i.e. 5 

became 4, 6 became 5, and 7 became 6) coliilnanded relatively little discussion.' See id. at 

1176-85. 

However, Article XV, Section 3, whicli contains the prior appropriation doctrine and its 

parameters, was discussed and debated at length, over several different days1', and is reported in 

at least the followiilg locations in Volulne I1 of the Proceedings and Debate of the Coiistitutional 

Convention of Idaho, 1889, pages: 

11 14-1 145 

1154-1176 

1183 

1185 

" The purpose of sectiolls 1, 5 ,  and 6 was debated and expressed several days later. Id. at 1352. 
" 1. July 25, 1989, Thursday, was tbe eighteenth day of the conventibn and is reported a t  \ ro l i~nx I .  pages 901 

tlu-ough 1024 and Volume 11, pages 1025-1058. 
2. July 26, 1889, Friday (an apparent typographical eiror lists this as Sahirday on page 1088) was the  linet tee nth 

day, and is reported at Volurne 11, pages 1058- 1 188. 
3. July 27, 1889, Saturday, was the twentieth day, reported at Volume 111 pages 1 188- 1276. 
4. July 29, 1889, Monday, was the twenty-first day, reported at Volu~ne 11, pages 1276-1 407. 
5 .  July 30, 1889, Tuesday, was the twenty-second day, reported at Volume 11, begilming on page 1407. 
6. August 6, 1889, the twenty-eighth day, was reported at Vol~irne 11, beginning on page 2029; the Coilstihitioll 

was signed, page 204 1 ; and the Conventioil adjouriled, siiie die, at page 2046. 
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As noted earlier, tlie records and papers of the standing coliiiliittees were not presel-~ed. 

Id., preface at iv-v. However, by reading the debate as reported in the pages referenced - 

immediately above, this Corn-t has been able to reconstruct Section 3 of Article XV as it was 

initially reported out from tlie Standins Colnlnittee 011 Manufactul-es, Agricul till-e and 11-I-igarioi~. 

When first presented to the Colnmittee of the Whole, Section 3 read as follows: 

The riglit to appropriate the unappropriated waters of any iiatural strean? to 
beneficial uses shall never be denied. Priority of appl-opriation shall give 
the better iiglit as between those usilig tlie water for the same purpose; but 
when the waters of any natural stream are not sufficient for the service of 
all those desiring tlie use of the same, those using the water for domestic 
purposes shall (subject to such limitations as may be prescribed by law) 
have the preference over those claiming for any purpose; and those using 
tlie water for a@-icultural purposes shall have preference over those using 
tile same for manufacturing purposes. 

Id. at 11 17, 1140, 1141, and 1143. - 

On July 26, 1889, the first day A-ticle XV was considered by tlie whole convention, a11 

argument ilnniediately ensued over tlie preferences coiltailled in the proposed Section 3. It 

started like this: 

Section 3 was read, and it is moved and seconded that section 3 be 
adopted. 

Mr. SHOUP. Mr. Chai~man, I don't exactly ilnderstand that section, and 
if the chaiilnan of the co~nlnittee is present I would lilte to have him 
explain it. I understand by the reading of it that agriculture has the 
preference over mining. 
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Mr. SHOL'P. If any person or company has been us;ng this :r arc1 for 
mining, and any person desires to use it for a,or-~-icult~u-e, they sl~ail have the 
preference over those usi~lg it for ininiiig? 

The CHAIR. I don't luiow that the cliaiman of the coliililittee is present. I 
will say to the gentleman that I was on the committee, and the object 
of putting in that clause was, that where water had been used for the 
t h e e  purposes from one ditch, and the water ran short, the pl-eference 
should be given first to domestic purposes, household use, and nest to 
agricultural purposes, because if crops were in progress, being green, 
and the water was taken away for mining purposes, the crop would be 
entirely lost. That is the reason why the colmnittee saw fit to state it ill 

that manner. 

Id. at 1 1 1 5 (emphasis mine). - 

Various anlendlnents to the original version of section 3 were proposed and considered 

by the Cormnittee of the Wl~ole ~onven t io i l . ' ~  These ilzcluded a rnotiolz to strike the entire 

section, two proposed additions to the section which were ultilz~ately approved, several proposed 

alnendrnents that were ultimately rejected, plus an additional section was pi-oposed but also 

rejected. However, and distilled to their essence, they were (again, not in the exact order 

proposed) : 

1. Motion to strike all of Section 3 as originally drafted. 

This motion was offered by Mr. Beatty. Proceedings and Debates at 1 1 1 6. This nlotion 

was witlzdrawn a short time later. a. at 1122. 

2. Motion to strike "for the same purpose."i4 

I3 The amendments, and more particularly the debate and discussioil thereon, were not neatly confined 2nd taken i n  
order. As such, they are not stated here in the exact order presented in the debate. 
I J Following the adoption of the Motion to sh-ike these four words, this "for the same pulpose" language was again 
discussed by the whole Convention at various places. Includillg A. at 133 1-33, 1358. 
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sentence of scctioii 3 as or- gina ally reported. H. at ! 1' 1-22. ;I'iris woiild cause fix proposed 

section to read like this: 

Tlie riglit to appropriate the unappropriated waters of any natural streani to 
beneficial uses shall iiever be denied. Priority of  appropriation si~all si ve 
tlie better right as between those using the water -; but 
when tlie waters of any natural stream al-e not sufficient for the service of 
all tliose desiring the use of the same, those using the water for dolilestic 
purposes shall (subject to such limitations as may be prescribed by law) 
have tlie preference over those clailniiig for any pul-pose; and tliose using 
tlie water for agricultural purposes shall have preference over tliose using 
the salne for manufacturing purposes. 

As to Mr. Ainslie's arnelidrnent to strike "for the same purpose," Mr. Poe attempted to 

defend tlie inclusioli of this la~iguage, "for the same purpose" in Section 3 and argued the 

included language was necessary as follows 

What this law is intended to get at is that tlie man who taltes water for 
ma~iufacturing purposes, and appropriates that water while it is 1-~uxijng 
along there in his ditch, lias the riglit to tlie use of it during the time it is 
passing through his ditch. Tlie molnelit it leaves his ditch it beco~nes 
subject to relocation. Now, what I claim, Mr. Chairma11 is this: that so 
long as that man uses that water for the purpose for which he took it 
out of its original bed, to-wit: for the purpose of ma~i~lufacturing, he has 
the right to use that water for that purpose. So, if he has talten it out 
for mining purposes lie has the right to use it for that purpose; and if he 
has talcen it out for irrigation purposes, he lias the right to use it for that 
purpose; but the moment the ii~anufacturer ii~iglit co~icei~re of a tiiiie 
when he could lnalte tlie water more profitable for il~igatilig purposes tliaii 
for ma~i~lufactu~-ing purposes, then 1le loses his priority right as a 
manufacturer, because he undertakes to appropriate it for a purpose 
which he never intended when he took it, and his pi-iority right does 
not come in, and those men who have located along the line of that ditch 
then step in and say 'here, we are first entitled to the use of illis foi- 
agricultural purposes.' We do not propose that we shall take the ditch 
away from him; the right to his work can iiever be forfeited; but the water 
was talcen for a specific use, tlie use of manufacturing. He now undertakes 
to say that he has a priority right to use that water for another purpose; b u t  
the law, and in my opinion is that this article, if it is adopted, wi l l  
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confine Eairrz to the use for r17bicK he or-iginlajky t ou i i  it, .ma : . i i ~ i  

sahsfizd. Mr. Cl~a imnn.  !ha! ~f rlils ai-ilclc i s  adopred ir - ~ i i  be of ?-sat 
benefit. 'There i s  no use in raBkng about depriving a man of a jrestcd 
right; you cananof do  that, h o ~ ~ r e v e r  ~xauch ?iou may attempt it, The 
only a t t m p t  here  made is this: that that man having taken water f'ot- 
manufacturing purposes, so long as he uses it for that  purpose and 
that alone he has a priority right: but if he should attempt to 
appropriate it for another purpose, then his priority right would be 
gone. 

Id. at 1128-29, see also id. at 1 139 (emphasis mine). - 

Mr. Ainslie then defended his motion to strike "for the same p~u-pose" as follows: 

The CHAIR. The  question is upon the amendment offered by the 
gentlemen from Boise to strike out the words 'for the same pui-pose.' 

Mr. AINSLE. The gentleman fiom Cassia county, as I understand, says 
the supreme court of California refers to that matter. I never lu~ew a 
decision in the supreme court of California or any other iilinillg state or 
teintory that refers to any such thing as that. All statements go to the 
proposition that priority of appropriation of water for any ben efici a\ 
purpose whatever gives the best right. That principle is recognized by the 
supreme court of every mining state and territory of the United States. 
Now, sir, the reason I want to strike out 'for the same purpose' is this: 
that there may be a conflict of the right to the water between 
manufacturing and agricultural purposes and for lnining pulposes. And I 
say that  we a re  going to sustain the doctrine of he who is first in point 
of time is stronger than he who is best in right. Tha t  is the only 
correct doc t r im that  can be maintained. If a person owns water for 
rniiling purposes, and only uses it for t h e e  or four hours of the day, if he is 
not using that itvater, anybody in God's world has the right to use it when 
he is not using it. Nobody contradicts that right, and that has nothing to do 
with striking out 'for the same purpose;' but that confines it to three of 
four purposes. If a person taltes water for mining piirposes upon the 
same stream that is already appropriated, then tlie prior appropriatol- has 
priority over the subsequent appropriator for the same purpose. And if a 
person taltes it out for mining purposes, and another person con2es 2nd 
talces it for lnining or for agricultural purposes, subsequent to that time, 
there is a conflict a t  once between those two pal-ties, and if you strike 
out those four words, 'for the same purpose,' it places them all upon 
the same level with the qualifying words following. 'But wlien the 
waters of any natural stlaearn are not sufficient for the sel-vice of all those 
desiring the use of the same, those using the water for domestic purposes 
shall have preference over those claiming for any other purpose.' Tllat 
does not conflict by striking those four words out; nor does it conflict by 
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to the  fu&Iest ex-ecnt t hc  priority sf appropl-ialiona bp len? pa-son w h o  
has taken the water; and that  1 believe is the  true doctrines in these 
mining count#-ies and all cmnadkl-ies on k r j x  Pacific Coast, That  is the  
reason I ask to have f b ~ s e  four ~ v o r d s  struck out. It does not affect the 
matter at all, exeept the .i.t7ay it is there now7 it: confines pl-ioriq of 
appropriation between persons of t h e  same class: prioi-it?) betmleen inen 
who have appropriated for lnining purposes, and priority behveetl men 
who have appropriated for agriculture, but does not give priority of 
appl-opriatioii by the liiilier any preference over priority of appropriation 
for lnaliufacturing or agricultural purposes, and that is what I insist 011, no 
matter what the rights are if the use is for beneficial purposes. 

Proceediligs and Debates at 1 156-57 (italicized emphasis original, bold emphasis ~ x i i ~ e ) .  

(' Question, question. ') 

The vote was talten upon the questioli of the aniendment offered by Mr. 
Ainslie to strike out the words 'for tile same purpose' in the third line. 

(Division demanded. On tile rising vote, ayes 18, nays 11, and tile 
amendment was tallied.) 

Id. at 1158. - 

3.  Motion to strike most of Section 3 as originally drafted. 

Judge Morgan moved to strilre out all of Sectioli 3 after the word "denied" in line 2; and 

insert "and those prior in time shall be superior iii right." Id. at 1122. This would have caused 

the proposed Sectioli 3 to read: 

The right to appropriate the unappropriated waters of any natural strealn to 
beneficial use shall never be denied and those prior ill tiiiie shall be . . . . 
superior in right. P-mmty cf s ! : W F - e m , t  2s 

. . 
p:cf=-=- ov-: t!me 4- b =I-; a:* 3 the - 

A part of the debate on this amendment went as follows 
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SECRETMY rzads: Srnke out 211 of Secrioii 3 after the \x 01-d 'denlcd 11; 

the seco~ld hne, and ~ i ~ s e ~ ~  'and those prior in tune shall be upcr-~;li 111 
nght. ' 

Mr. CLAGGETT. I would suggest to illy colleague that that iliatter is 
passed upon already. The very sentence says: 'Priority of appropl-i ation 
sliall give the better riglit as between those ~lsing the water.' By striking 
out 'for tlie same purpose' it leaves it j~ist the same. 

('Question, question. ') 

The vote was taken on the adoption of the ainendment. Lost. 

Id. at 1158. - 

4. Motion to strike out the preference for agricultural purposes over manufbctul-ing 

purposes. 

Mr. Wilsoli proposed two an~endlnei~ts. Tlle first Wilsoii Motioil was to siril~e out ail oS 

Section 3 after the word "purpose" ill line 7. JcJ. at 11 18-1 9, 1 121. Mr. Wilson's explanation is 

on pages 1 1 18- 19. This would liave caused the proposed Section 3 to read: 

The right to appropriate the unappropriated waters of any ilatui-a1 strea111 to 
beneficial uses shall never be denied. Priority of appropriation sliall give 
the better 1-ight as behveen those using tlie water for the same purpose; but 
when the waters of ally natural stream are not sufficiellt for the sel-vice of 
all those desiring the use of tile sanie, those using tlie water for domestic 
purposes shall (subject to such limitations as prescribed by law) have the 

This motion was withdrawn, as stated in tile next section. a. at 1127. 

5. Motion to insert "power or motor." 
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- - agnculturai purposes over mailufactunng purposes stated immediately rrbo~c, tlr viy~lson 

withdrew that Motion, and in its place, offered still anot i~e~-  a~ilei~dmeilt. This al?lei~dmei~t xvas to 

insert the words "power or motor7' after the word ccmal~ufacturiilg" in h i e  S.  JcJ. at I 126. The 

Wilson alneladrnient M T O L I ~ ~  h a ~ ~ e  caused Section 3 read like tlnis: 

The right to appropriate the unappropriated waters of any natural stream to 
beneficial use shall never be denied. Priority of appropriation shall give 
the better right as between those using tlie water for the same pul-pose; but 
when the waters of any natural stream are not sufficient for the service of 
all those desiring the use of the same, those using the water for domestic 
purposes sl~all (subject to such limitations as may be prescribed by law) 
have the preference over those claiming for any purpose; and those using 
the water for agricultural purposes shall have preference over those using 
tlie same for mall~~facturing power or motor pulyoses. 

The voting 011 this ainendlnent went as follojvs: 

SECRETARY reads: Insel-t tile words 'power or motoi-' after the words 
'manufacturing' in line 8, section 3 .  (Vote.) 

A division was demanded. 011 the rising vote ayes 4, and the amendment 
was lost. 

Proceedings and Debates at 1 158. 

6. Motion to insert "riparian rights" reelated to irrigation. 

Following further debate, an amendment was offered by Mr. Vineyard. That arne~~dinent 

was : 

Mr. VINEYARD. I have sent to the clerl<'s desk an amendment which 1 
desire to have read. I am in favor of this section jol-ig~nal version of 
Section 3 as it was reported out of committee] as it stands with the 
addition of that amendment. 

SECRETARY reads: Add in line 8 after the word 'pul-poses' tile 
following: 'but no appropriatiolls shall defeat the right to a reasonable use 
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Mr. VNEV . I want to acid to rny a~ne~~iin-rei-it a f h -  the word 'use' the 

followii~g, 'for irrigatioii.' 

Id. at 113 1. T~LIS,  Mr. Vineyard's proposed ainei1dmeiit would have caused Section 3 to read ;IS - 

The right to appropriate the unappropriated waters of any llatural stream to 
beneficial use shall never be denied. Priority or appropriation shall give 
the better right as between those using tlie water for tlie same purpose; hut 
when tlie waters of any iiatural stream are not sufiicieilt for the service of 
all those desiring tlie use of tlie same; tliose using the water for doniestic 
purposes shall (subject to such liiiiitatioiis as inay be prescribed by law) 
have tlie preference over those claiming for any purpose; and those ilsiny 
the water fol- agricultural purposes shall have pi-e fereiice over tl~ose ~ls in  y 
the same for manufacturing purposes but no appropriations shall defeat the 
right to a reasonable use for iirigation of said water by a riparian owner of 
the land tlrrough which said water may ntn. 

Mr. Vineyard defended his motioli and a portion of the debate on Mr. Vineyard's I-ipai-ian 

a-~l?endliient welit as follows: 

Mr. VINEYARD. 

Now, there is an effort here to make every other right to the use of 
water secondary to its use for agricultural purposes, notwithstanding 
the time of its appropriation. That is tlie effect of this alneildment. 
Priority of right is governed by priority in time, except in instances here 
specified. Now, if the doctrine of appropriation is to obtain in this 
territory absolutely, it will be for this convention to announce that 
doctrine as against the doctrine of the right of the riparian owner for 
the use of the waters for irrigation, which ;vould be cut off here. 

Id. at 1 13 1 (emphasis mine). - 

Mr. VINEYARD. But suppose the doctrine of appropriation obtains 
here. A man who gets a patent from the government to his land, 
although he has no appropriation, somebody has appropriated the 
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;vatel- o f  tha t  st r e a m ,  eltlaer above or- beloiv ,;nil ciarins JIIC?~S~I~=I- use of' 

the srreal~i: what  becornes of' the rights of  ~ % l e  ot'k n e r  of the land'? 

Mr. POE. Let me ask you a questioii right tilere. Suppose that water had 
been appropriated by some party prior to the tiiile that lie located rl:ar land. 
Now, I will asli yo11 if he does not have to take that lai?d as he found it'' 

Mi-. VINEYARD. He  takes under the act of congress of 1866; but no  
vested water rights. 

Mi-. POE. That  water has been appropriated. 

Mi-. VINEYARD. Tliat is, for tlie purpose for wliich i t  had been 
appropriated, and no other purpose. 

Mi-. POE. But he has no right to go and take that water out of that 
stream just because -he  does live along the stream, sublect to that 
right. 

a. at 1 132 (emphasis mine). 

Mr. VINEYARD. 

Would he have the right to do it to the excliision of  the i-ipai-iai~ oulnei- 
along the banks through ~~\h'ich the watei- ran, or could that water be 
taken absolutely away? I t  could be if you engraft in the constitution 
here that the doctrine of appropriation shall have precedence to the 
doctrine of the common law upon the subject of riparian ownership. 
Tliat is the second effect of it. 

Mr. AINSLIE. Will the geiitleinan allow me to aslc him a question? 

Mr. VINEYARD. With pleasure. 

Mr. AMSLIE. If the waters of a stream are already appropriated and 
taken out, how could the man go to the head of that ditch, who nevel- had 
ally rip aiiaii rights or ownership? 

Mr. VINEYARD. I am not talking about a ditch, Mr. Aii~slie. 1 am taking 
about a natural channel, not about artificial ditches. I am talking about a 
streail1 like the Boise fiver where it flows through his ranch or failn. Can 
a man by prior appropriation exclude the riparian owner of the land 
through which that stream runs from a reasonabie use of the water 
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foj- j iGc , , i , loi~? + *  1 ~ 2 %  lac, ~ P J ~ I C S S S  \93 ~:1'cj-13)*:: :he ( "~p i f lm]  ?'J\% PLJT : 

all tl~el-e 1s to 11 1 warit t ha t  added by th i s  ~~rnendn-kki-nf~ 

Mr. Vineyard's riparian amendment was not well received as illustrated by some of the 

following comineints: 

Mi-. ALLEN. 

For if we take the proposition of the gentleinan who has just take11 his seat 
(Mr. VINEYARD) we tlu-ow aside all the experience of Califoillia, Utah 
and Colorado and go back to the primitive age when riparian doctrine \?/as 
first established. 

Id, at 1 134. - 

Mr. McCONNELL 

Now, in regard to this riparian right business, 1 had my attention called 
to a question since I have been here, 012 that subject; and as I told the 
gentlemen of the committee, that was very largely what was the 
occasion of calling of the late constitutional convention in California. 
They found that under those claims of riparian right large capitalists 
were crushing out the poor settlers, and there was a clamor for a 
constitutional convention that this thing might be regulated, so as to 
give every many an equal show. I believe I had the first irrigating ditch 
that was ever taken out of the waters for this 01- Boise county for irrigating 
purposes, and under the plea of riparian rights today one of the finest 
fanns in Boise county is left a desert after the crop was planted and grown. 
Parties came in above, and under the claim of' I-ipariai~ rights, 
diverted the water, and the man who has been cultivatiilg the land 
and using that water for twenty-six years is today deprived of it and is 
compelled to go into the courts, aud p b b a b l y  spend as much in 
litigating for what should be his vested rights, what every man would 
admit are  his vested rights, as the fa rm is worth. .  . 

Id. at 1 137 (emphasis mine). - 

Fui-ther debate and voting oil this amendment continued as follows: 
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Mr. CL,AGGE-CT. That same doctrine o f  priority protects the riparian 
olyrrer, provided he talies up iris land first; anti as s a d  by rile g,irniie:na~~ 
fror;i Ada, if all the -water is taken out  and applied upon their  land 
thegl when a man comes and t k e s  u p  the land arad finds that  the  
water is all gone, he takes the land subject to the other man's rights. 

Mr. GRAY. He takes it as be finds it. 

Mr. CLAGGETT. Certainly. 

The CHAIR. The question is on the amendment offered by the gentlenlan 
from Alturas. (Vote and lost). 

Proceedings and Debates at 1 16 1 (Emphasis mine). 

7. Motion to insert "Compensation for taking by subsequent appropriator." 

Mr. Ainslie the11 offered the followiiig anlendment, his second, to Section 3:  

SECRETARY reads: Continue Section 3 as follows: 'gut the usage by 
such subsequent appropriators shall be subject to sucl~ provisions of law 
regulatillg the taking of private property for p~tblic and private use as 
refen-ed to in Section 14 of Article 1 of this Constitution. [Sic] 

\e the section Id. at 1145. Mr. Ainslie's two proposed anlendrnelits to Section 3 would now ma)- - 

read: 

The riglit to appropriate the unappropriated waters of any natural strealm to 
beneficial use shall never be denied. Priority of appropriation shall give 
the better right as between those using the water -; but 
whe~i  tlie waters of ally natural stream are not sufficient for the service of 
all those desiring the use of the same, those using the water for domestic 
purposes shall (subject to sucll limitations as may be prescribed by law) 
have tlie preference over those clainiing for any purpose; and those using 
tlie water for agricultural purposes shall have preferelice over those ~ising 
the same for lnanufact~lring purposes. but the usage by such subsequel~t 
appropriators shall be subject to such provisions of law regulating t l~c  
taking of private property for public and private use as referred to in 
Sectioli 14 of Article 1 of this constitutioii. 

The discussion on this anlendmeilt went iii part as follows: 

Mr. ANSLIE. I will explain that, Mr. Chailman, that in the Bill of Riyl~ts 
tlie other day in regard to private property and prior approprlatjoil of 
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I? arer. 1s ~ i i ~ c i t - d  prlxb ale p;operr: f01- p U b j ~ c  ds \ \  el 1 JS ill 1 '  L k l ~  LL5C<.  

pnvatz Lise IS denoi2iriia:cd as public use 111 i r t ic le  14 l ' h ~  L ~ i - t i ~ l ~  lbl\ J5 

21nendzd so that 1 have noi got the h i i y  lex:t o f  it 

If we recognize the principle of priority o f  rights, wllich is practically 
the law, and not only the law, but common sense also, and i f ~ t ~ e  rill2 by 
tlzis provisiolz of the irrign fiorz law provide tlzat persorzs n lq?  have y rior 
right to t1ze use o f  water for agricnltzrral P L I I ~ O S E S ,  rzot~vitl~stnr~dirlg the 
prior npyropriatiorz by per-sorzs who wnrzt the snrne for nznn~rfnctlrrirrg 
pzirposes, if tlie ii~anufacturer has the prior right he oright to receive 
conzpensntiorz for the use of his wnfer b y  agriculturalists under Article 
14 of the Bill of Rights. And tlznt would go to the qrrestion uf taking 
private properg7 nrzd giving it to another witho tit gA~ing nnjitlzirzg for it. 
Bjt protecting tlze p rior appropriator arzd recog~zizinp his right, he rvozild 
be entitled to col?zpensatiolz if he was shrlt rio~vrz ilz order. to nZlnlv tlze 
agricultzlrists to czrltivate their fnrltzs. Let them pay the rnanu f'actul-er 
for the use of the water. 

Id. at 1 145-46 (both bold and italicized ei~ipliasis mine). Then, the final debate on this provision - 

went as follows: 

Mr. AINSLIE. I would like to have the colnrnittee on In-igatio~? and 
Milling accept that a~liendrnent. 

Mr. ALLEN. That chaimia11 is not present, but for one, so fai- as the idea 
corresponds with that in the Bill of Rights, I think there would be no 
objections. 

Mr. AINSLIE. Tha t  would secure all their constitutional rights, and I 
iilove tbe adoption of it. 

Mr. GRAY. Wouldn't it be proper to be ill tlie next section? 

Mr. CLAGGETT. So far as that matter is concerned, I think that whole 
subject is covel-ed by sectioi~s 5 and 6, so far as it ought to be covel-ed. I 
don't believe there should be absolute priority in irrigation by any 
claimants, but  let that  right be limited as it is here, and  in the other 
sections, so that when the first man comes in and takes up the water 
he is not going to be allowed to play the dog-in-the-manger policy. 
Tbere may in ordinary years enough water to supply all of the people that 
settle along a ditch or canal, which is being distributed. but when there 
comes a dry season, is one-half of the farms to be absolutely destl-eyed 
because the other man has an absolute priority, or  is there to be an 
equitable distribution under such rules and regulations as may be 
provided in law? Sections 5 and 6 deal specifically with that questiol~. 
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1 -  G I t l Y .  1 s a y ,  3lr. Chair-mail. that  tile man Eil-qt in rime is first in 
right. If he \yere there first, and the water is shol-t. it is his. i f  rhei-e is 
more than he vran$sg he shall WO$ be alluaic'ed to play the  dog-in-the- 
manger policy. That is. if he does not need the \vatel-. as a matter nT 
course, the general law will keep him fl-om doing tliat; but if lie was tirere 
fiust, he shall be first served, and when lie has supplied his needs, then his 
neighbors below him call be supplied, and so oil dow11. 

Mr. ALNSLIE. 1 have read these sections cal-efamily, and it is not 
provided for in any other section; but if you contemplate making the 
agi-icultural interests of the territory superior to the man u h c t u  l-iilg 

interests, as proposed in the section as it stands, without this 
amendment, then any person, who has appropriated water for 
manufacturing purposes alone, and is ~isiiig it for- that, and during a dry 
season the water becomes scarce, tlie falmers below the line of that ditch, 
if they have build another ditch appropsiating those same waters, could 
deprive the manufacturer of his prioi- right to that  water, deprive him 
of a pi-ior appropriation without compensation. I go this far in a 
conservative way, and say while we  nay give them a prior right to use tlie 
water if there is not enough for the ag-icult~irist axid the rnal~ufacturer botl~, 
give the agriculturist a prior right to the use of the water, but include 
in section 14 of your Bill of Rights that he shall pay the manufacturer 
for its use. 

('Question, question. ') 

Vote oil the question of the anie~ldment offered by the gentleman fi-om 
Boise. Division. On tlie rising vote, ayes 13, nays 12. And the 
aniendlnelit was adopted. 

Id. at 1 16 1-63 (enlphasis mine). 

8. Motion to establish preferences "in any organized mining district." 

Mr. Heyburll offered an amendluent to Section 3 relatiilg to mines. It provided: 

SECRETARY reads: h e n d  sectioli 3 by adding after the last word 'in 
any orgaiiized rniiiillg district those using the water for milling purposes or 
for milling purposes connected with rnii~ing shall have preference over 
those using the same for manufacturing or agric~lltural purposes.' 
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id, at 1148. This amendment would 11ral;e Section 3. 3s oilgrnally repoited or11 o f  ihe s tL~n i i lns  - 

committee, read as follows: 

The right to appropriate the unappropriated waters of any 1iatu1-a1 st]-earn to 
beneficial use shall never be denied. Priority of appropriation shall give 
tlie better right as between tliose using the water for the saiiie purpose; but 
wlien the waters of any natural streall1 are not sufficient fol- the service of 
all tliose desiring the use of the saiile, those ~isiiig tlie water for domestic 
purposes shall (subject to such limitatioils as may be prescribed by law) 
have the preference over those ciaillling fol- ally purpose; and those using 
tlie water for agricultural purposes shall have preference over tliose using 
tlie same for manufacturing purposes. Iii ally organized miniiig district 
those usilig the water for mining purposes or for milling pui1Joses 
connected with minilig shall have preference over those usin? the san-ie for 
lnaliufacturii1,g or a ,qicul t~~ral  purposes. 

Tlie voting on this amendmellt went as follows: 

The CHAIR. The question is 011 the ainelidi17ent offered by the gentlen7el1 
fi-oln Shosholie. 

Mr. STANDROD. I would like to liave the aniendmeilt read. 

SECRETARY reads Mr. Heybum's aliiend~nellent. 

(' Question, question. ') 

&sing vote talten; ayes 2 1, nays 6; and the amendliient was adopted. 

Proceedings and Debates at 1 1 66. 

9. Finally, an additional [or new] section was proposed. 

ADDITIONAL SECTION PROPOSED [to apply within an orgallized iiiiiiilig 
district] 

Mr. WEYBURN. Mr. Cliainnan, I desire to propose, following that. a new 
section. 

SECRETARY reads: 'Where land has been located along or coveriiig any 
natural stream for any purpose, which contemplates the use of the water of 
such stream, then no person shall be permitted to take the water fi-om said 

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT. - 53 



stream at a point above the lalid so located to the exilusioi~ of such iocatoi- 
after stlch location. ' 

Mr. HEYBURN. It should follow the mining sectioli because i t  is 
intended to apply to this. 

Id. at 1166. - 

Mr. CLAGGETT. I do. I see a multitude of points that do not lie in the 
bill, they lie on the outside. We have sacrificed the doctrine of riparian 
ownership to the doctrine of appl-opriation for agricultural purposes. 

We have done that  by the consent of the entire convention. Now what 
does my friend want? He  wants to reserve and preserve the doctrine 
of riparian ownership as to mining claims, ... and when somebody has 
come along and  taken the water to some beneficial use in  the mattel- of 
mining, then by reason of the right of riparian ownership this original 
claim owner can demand that that  water be turned on to him at  any 
time. Now, I say that the doctrine of priority appropriation should 
govern in all particulars which a re  absolutely necessary and which we 
have provided for here. 

Id. at 1 169 (e~lipllasis mine) - 

('Question, question. ') 

The vote was talten 011 Mr. I-Ieybuin's proposed section and the motion 
was Iost. 

10. Section 3 adopted as amended. 

Mr. CLAGGETT. I move the adoption of Section 3 as amended 
(Seconded. Vote and carried). 

Id. at 1176; see also id. at 1183. - 

Following the above actions by the Convention, Article 3 then read: 
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Sec. 3. The ng1l-t io dlvel-t a l ~ d  appropriate tlle iin:~pp~-opnated Ivaters of 
any natural strean1 to beneficial uses shall never be demed. Prlorltc of 
appropriation shall give the better ~-i@=i?t as betlveen h o s e  ~ising the water. 
but when tlie waters of any natural streal11 are not sufficleilt for the senrlce 
of all those desiring to use of tlie same, those using the water for doinest~c 
purposes shall, (subject to such limitations as may be pl-escl-ihed by lam) 
have the preference over those claiiiiing for any other purpose. And tl~ose 
using the water for ag-icult~iral purposes shall have preferelice over those 
nsing the same fol- manufacturing purposes. And in any orga~iized mining 
district, those usiiig the water for niining p~ rposes  01- i~ i l l ing  PLu-poses 
connected with mining, shall 1iave preference over those using the same 
for ma~~~lufactul-ing 01- agricultural purposes. But tlie usage by such 
subsequelit appropriators shall be subject to such pl-ovisioi~s o r  law 
regulating the taking of private property for public [use] and private use, 
as referred to in Section 14 of A-ticle I of this Colistitution. 

On July 26, the nineteenth day of the Convention, the elitire Article XV, ilicludi~lg tlie above 

version of Section 3, was then voted up011 and adopted. Proceedings and Debates at 1 183-85. 

On July 27, 1889, ''Article XV - Agsiculture and Irrigation" was presented to tile whole 

Convention for its filial reading and its adoption was moved. id. at 1237. At this point. f111-thei- 

debate was sought, but a vote was taken instead, and Article XV was adopted and sen[ to the 

Comlnittee on Revision to become one of tile al-ticles in the Constitution. a. at 1237-39 

11. Renewed Motion to graut preference for domestic use only. 

However, the debate on Section 3 of Article XV was far fi-om being over. 01-1 July 29. 

the twenty-first day of tlie Convention, it was again nloved to amend the then existing Section 3 

by: 

1 . eliniiliatiiig all use preferences except for domes tic use; and 

2. to sti-ilte or eli~ninate the "compe~~sation for taltiilg by a subsequent 

appropriator" provisio~l and the "organized mining district" pi-ovisioi~ whici~ 

had been addedladopted t h e e  (3) days earlier on July 26. 
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Id. at 1330-34. - 

The proposed a~ilendn~eilt of July 29 was for Section 3 to read as follows: 

The CHAIR. The secretary will now read the substitute proposed by the 
gentlenian from Sboslione. 

SECRETARY reads: 'Tlie right to divert and appropriate the 
unappropriated waters of any natural stream to bel~eficial use sl~all nevei- 
be denied. Priority of appropriatioi~ sliall give the better I-iglits as between 
tliose using the water, but when the waters of any natural stream are 11ot 
sufficient for tlie service of all tliose desiring tile use of the same, those 
using tlie water for dol~lestic pul-poses shall, subject to such lin~jtations as 
may be prescribed by law, have preference over tliose claiming for any 
other purpose.' 

Id. at 1340-4 1. - 

After significant and spirited debate spread over soiiie additional thil-ty-four (34) pages of 

tlie reported proceedings (pages 1330-1 364), the renewed lnotion to aineid Section 3 raised 011 

July 29 failed. Section 3 reinailled as it was previously adopted on July 26, 1889, and as 

ultilnately reported in the original Constit~~tion. d. at 1364, 1365, 2079, 2080 

12. Summary 

111 an effort to sullilnarize the releva~it parts of the debate relating to Section 3, as i t  

relates to the issues in the present suit, the coiicen~s fell into tliree fairly distinct categories. 

First were tlie policy reasons for establishing the express prefel-ences in times of scarcity 

between the conipetilig uses of domestic, agriculture, and mai1ufact~11-illy (incl~idiny water used 

for power genel-ation to operate plants and mills) in ~ d a h o  's version of the pri 01- appropl-i ati o 11 

doctrine, with a primary one being the recogl~ition of tlie need for timely admiilistratio11 to 

protect growing crops. 
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The second *asr ilatr~ng resolved illat In izmes of scarc~ty some preference [or rlle 

purpose of water use sliould he placed in tlie Coiistiturion, how to protect the senjoi- vested 

property rights created by tile prior appropriation doctrine; i.e. compensation for any taking by a 

prefen-ed use. 

Third was whetlier any riparian rights should be established. The issue was b1-oiigli t up 

twice, once relative to ag-iculture, and once relating to mining. Notions of ripal-ian or "equai" 

standing were strongly rejected each time. 

VI. Article XV, $5 4 and 5 .  

Sections 4 and 5 were adopted as follows: 

Whenever any waters have been, or sliall be appropriated, 01- iised, for 
agricultural purposes, under a sale, rental, or distributioii thereof, silcl? 
sale, rental, or distribution shall be deemed an exclusive dedication to such 
use; and whenever such waters, so dedicated, sllall have once heen sold, 
rented or distributed to any person who bas settled ~lpon, or improved land 
for agricult~1ral purposes, with the view of receiving the benefit of such 
water under such dedication, such person, his heirs, executors, 
administrators, successors, or assigns sl~all not thereafter withoiit his 
consent, be deprived of the annual use of the same, when needed fo7- 
domestic purposes, or to irrigate the land so settled upon or imp]-oved. 
upon payment therefor, and coliiplia~ice with such equi tab i e temx and 
conditions as to the qualitity used and tililes of use, as may be prescribed 
by law. 

Proceedings and Debates at 2050. 

Whenever inore than one person has settled upon, or improved land with 
the view of receiving water for agricultural purposes, under a sale, rental, 
01- distlibution thereof, as in tlie last precedii~g section of this article, 
provided, as among silch persons, priority in tiine sliall give superiority of 
right to the use of such water in the numerical order of sucli settlements or 
improvements; but whenever the supply of suc11 water shall not be 
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sufficiei~t to ineet the denllzlnds of ail those deslrlilg to L ~ S Z  ille saine, L L C ~  

priority of right shall be subject to such reasonable limitations as to the 
q~~ailt i ty of water used, and times of use. as the legislature. 11av:ng due 
regard, both to such priority of right, and the necessities of those 
subsequent in time of settlement or improvemei~t, may by law prescri he. 

Id. - 

Tlie adoption and the intent of the fi-amers with respect to what are now sectioiis 1 and -5 

of the Constitution are 111ost easily expressed by simply quoting fro111 the Idaho Supreme Court. 

I11 Mellen v. Great Western Belt S~igai- Co., 21 Idaho 353, 122 P. 30 (Idalw 19 131, the 

Idaho Supreme Court discussed the meaning of Sections 4 and 5 as follows: 

The fi-amers of our constitution evidently meant to distinguish settlers 
who procure a water right under a sale, rental o r  distribution from 
that class of water users who procure their water right by 
appropriation and diversion directly from the natural stream. The 
constitutional convention accordingly inserted secs. 4 and 5, in art. 15, 
of the constitution, for the purpose of defining the duties of ditch and 
canal owners wbo appropriate water for agricultural purposes to be 
used 'under a sale, rental or distribution' and to point out the respective 
rights and priorities of the users of such waters. I t  was clearly intended 
that whenever water is once appropriated by any person or 
COI-poration for use in agricultural purposes under a sale, rental or 
distribution, that it shall never be diverted from that use and purpose 
so long as there may be any demand for the water and to the  extent of 
such demand for agricultural purposes. And so sec. 4 is dealing cl-iiefly 
with the ditch or canal owner, while sec. 5 is dealing chiefly with the 
subject of priorities as between water users and consumers who have 
settled under these ditches and canals and who expect to receive the 
water under a 'sale, rental o r  distribution thereof.' The  two sections 
must therefore be read and construed together. 

It is plain that the framers of the constitution in the adoptioii of sec. 5 
nieant to date the priorities of claimants from the time of 'settleme~lt 01- 

improvement.' That is to say, that one who iln-proves his land with a view 
to receiving water for the irrigation tl~ereof and who proceeds with 
diligence and in good faith to put his land in condition for in-igatioil, is 
entitled to have his priority date from the time he commenced to make 
such imp-oveme~~t.  So, also, one who actually settles upon siich land and 
proceeds with diligence and in good faith to prepare his land for irrigation 
is entitled to have his priority date fi-om the time of such settlement. One 
who purchases a water right for his land fl-om siich canal or ditch company 
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1s placed upon exactly ihe same f o o ~ ~ n g  as any orl~ei- usel- o f  water ilnder 
that canal system. His priority calliiot date fi-om the tiilie of 111s p~irchase 
of such water right, but must date fi-0111 the time 11e eltiler settles iipon the 
land or fvoln the time 11e begins to inlpvove the land for li-rig3ti01-i. 

So it will be seen that t11e purcliaser of a water right from a calla1 company 
is in no better condition tliali 11e wo~lld have been liad he not purchased 
such a right, for the reason that he still is obliged to either settle iipoil or 
improve tlie land the same as one who has never purchased a water right. 

The effect of these two sectioils of the constitutiol~ was discussed 
somewhat by the nlelnbers of the coi~stitutional co~~vent ion.  Mr. Gray and 
Mr. Hampton both protested that they did not understalid the purpose of 
the committee in drafting sections 4 and 5, and that they did not 
understand the meaning intended to be conveyed thereby. The  president 
of the convention, Mr. Claggett, on the other hand, seemed to have a 
very clear understanding of the provisions and was the only one who 
spoke in favor of their adoption, and his discussion and explanation 
seems to have been accepted by the majority of the convention as tbc)' 
voted down the amendments presented by Gray, Hampton and Poe, 
and adopted the provisions as they now stand. W e  quote the following 
as a part of the debate and proceeding had in this connection: 

Mr. Clagyett: I will state to the committee that he heal-t of 
this bill lies in sections 4 and 5 as a practical measure. This 
portioli of section 4 amounts to this: that whenevei- 111ese 
canal owners - if tlie geiitleman will see, 'for agricultural 
purposes under a sale, rental or distribution thereof,' - 

whenever one of these large canals is talte1-i out for the 
purpose of selling, renting or distributing water, or the 
appropriation is made hereafter for that purpose, and that 
after that has once been done, inasmuch as pi-ioi-ities will 
immediately spring up along the line of that canal. even 
before tlie canal is located; for instance, if a company 
should start in here to take a large qualltity of water oout to 
supply a given section of country, and should appropriate 
or give notice to the world that they were appi-opriating it 
for agricultural purposes 'under a sale, rental or distributioii 
thereof,' then immediately, just as soon as the ditch was 
surveyed, people would come in and begin to locate famis 
and improve them right along the line of that ditch; and 
therefore it is necessary in order to protect them, inasmuch 
as they have spent this money in settling thel-e under a 
promise, which was made by the company, that the water 
should be used for agricultural purposes, that the water 
should not be allowed to be diverted fi-om that purpose and 
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applied to the rurmlng of mai~ufactones or anything else of 
that sort. 

Mr. Gray: Suppose he wo11't pay for it. 

Mr. Claggett: It is dedicated to the use, and when jt has 
once been sold to any one particular pal-ty in one year, then 
he have the right to demand it a~~nual ly  thereaftei- ~ l p o i ~  
paying for i t .  . . 

Mr. Claggett: Mr. Chairman, both of these sections apply 
to the same condition of things. Neither one of them 
applies to a case of a water right where a man takes 
water out and puts it upon his own farm. I t  applies to 
cases orily as both sections specify, say to those cases 
where waters are  'appropl-iated o r  used for agl-icultural 
purposes under a sale, rental o r  distribution.' The first 
section protects the person who comes in, by malting it 'an 
exclusive dedication' to agricultural uses after it has beell 
so appropriated and so used. 

These conditions necessarily result in an affirmance of the judgment 
as to those appellants who rely on contracts for water rights from the 
irrigation and canal company, and who do not connect themselves 
with an original appropriation of the water from the natural stream. 

Mellen, 21 Idaho at 359-6 1 (emphasis mine). 

VXI. Article XV, fj 6. 

Section 6 was adopted as follows: 

SECTION 6 

The legislature shall provide by law, the manlier iii which reasonable 
inaxiinuill rates may be established to be charged for the use of water, 
sold, rented, or distributed, for any useful or beneficial purpose. 

Proceedings and Debates at 2080. 

This section inlposes a duty oil the legislature to provide the method or means for fixing 

co~npensation for supplying water to any city or town, and until the legislature provides sucli a 
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method, the contract rates for such supply will be eiiforced. Sect1011 6 is not :ii ~ s s u s  111 t1:e 

present case. 

VIII. Article XV, fj 7 -- Creatioll of a State \?'atel- Resources Conservation Agency. 

Tile mea~iing of section 7 is at issue in this case because of CMR Rule 20.03. The11 

Governor Robert E. Slnylie convened ail extraordinary sessiol~ of the Ida110 Legislative dul-ing 

July of 1964 for six (6) purposes. One of those was: 

1. To consider the passage of, and to enact, a resolution subn~ittil~p a 
constitutiollal amendnlent to the people of Idaho providillg for the creation 
of a water resources conservation agency; 

See Proclamation. Session Laws of Idaho. 1965. 

As originally proposed, and then adopted, S 7 read as follows: 

(S.J.R. No. 1) 

A JOINT RESOLUTION 

PROP OSING AN AMENDMENT ADDING A NEW SECTION, 
SECTION 7, TO ARTICLE 15 OF THE CONSTITUTION OF 
THE STATE OF IDAHO CREATING A WATER RESOURCE 
AGENCY COMPOSED AS THE LEGISLATURE MAY NOW 
OR HEREAFTER PRESCRTBE, WITH POWER TO 
FORMULATE AND IMPLEMENT A STATE WATER PLAN, 
CONSTRUCT AND OPERATE WATER PROJECTS, ISSUE 
REVENUE BONDS, GENERATE AND WHOLESALE 
HYDROELECTRIC POWER, APPROPRIATE PUBLIC 
WATER, TAKE TITLE TO STATE LANDS AND CONTROL 
STATE LANDS REQUIRED FOR WATER PROJECTS. 

Be It Resolved by the Legislnt~tre of the  Sl~lle bjldclllo: 

SECTION 1. That the Constitution of tbe State of Idaho be amended by 
adding Sectioll7 to Article 15 to read as follows: 

SECTION 7. STATE WATER RESOURCE AGENCY .-There shall be 
colistituted a Water Resource Agency, cornposed as the Legislat~ire may 
now or hereafter prescribe, wllich shall have power to folm~ilate aiid 
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implement a state \17ater plan for optimum de\ e!opinait of  \vatel- ISSOLLI-ccs 

111 the public interest: to constl-uct and operate \vatel- projects: to issuc 
bonds, without state obligation. to be repaid from revenues of projects; to 
generate and wliolesale hydroelectric power at the site of productioil; to " 
appropriate public waters as trustee for Agency projects; to acqulre, 
transfer and encumber title to real property foi- water projects and to l~ave 
control and administrative authority ovel- state lands required for water 
projects; all under such laws as lxay be prescribed by the legislatul-e. 

SECTION 2. That the question to be sublnitted to the electors of the 
State of Idaho as the next general election shall be as follows: 

Id. at 72. - 

The section was ratified by the people of Ida110 voting ill the general election of 

November 3, 1964. Section 7 has been ainended once as proposed by S.J.R. No. 117 (S.L. 1984, 

p. 689) as follows: 

Be It Resolved by the Legislature of tlie State of Idaho 

SECTION 7. STATE WATER RESOURCE AGENCY. There shall be 
constituted a Water Resource Agency, colnposed as tlie Legislatul-e may 
iiow 01- hereafter prescl-ibe, which shall have power to 

. . i12 the Fl;b!lxl"ere-t; 13 consti-uct and operate water pl-OJ ects; to issue 

bonds, without state obligation, to be repaid f m ~ n  revenues 01 projects; to 
generate and wholesale hydroelectric power at the site of productioil; to 
appropriate public waters as trustee for Agency projects; to acquire, 
transfer and eilcuinber title to real property for water projects and to have 
control and adniinistrative authority over state lands required for water 
ni-oiects: all under such laws as lnay be prescribed by the Legislature. 
1- J 

Additionally, the State Water Resource Aeency shall have power to 
fol~nulate and i~nplen~ent  a state water plan fol- optimum development of 
water resources in tlie public interest. The Le,qislatul-e of the Stale of 
Idalio shall have the authority to amend or reject tlie state water plan in a 
manner provided by law. Thereafter any change in the state water plan 
shall be submitted to tlie Legislature of the State of Idaho upon the first 
day of a regular session following the cha~ige and the change shall become 
effective unless amended or rejected by law within sixty days of its 
subnlissio~l to the Le,qislature. 

Id. at 689-90. The amendment was ratified at the general election of Novelnber 6, 1984 to read as 

i t  now appears. 
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